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hereinbefore stated. In other respects the judgment of the

Court of Appeals is
Affirmed.

This disposes of the appeals in Nos. 89 and 90, which were
taken from the last and final decree in the Court of Appeals.
The appeal in No. 439 was taken from the decree of the Court
of Appeals remanding the case to the Supreme Court, which
was not final, and is therefore dismissed. The other appeals
raise all the questions made in the case.

GUNTER, ATTORNEY GENERAL OF THE STATE OF
SOUTH CAROLINA, v. ATLANTIC COAST LINE RAIL-
ROAD COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE DISTRICT OF SOUTH CAROLINA.

No. 88. Argued December 1, 4, 1805.—Decided January 15, 1906,

A suit against state officers to enjoin them from enforcing a tax alleged to
be in violation of the Constitution of the United States is not a suit against
a State within the prohibition of the Eleventh Amendment.

While a State may not, without its consent, be sued in a Cireuit Court of
the United States, such immunity may be waived; and if it voluntarily
becomes a party to a cause and submits its rights for judicial determina~
tion it will be bound thereby.

An appearance “for and on behalf of the State” by the Attorney General,
pursuant to statutory provisions, in an action brought against county
officers, but affecting state revenues, in this case armounted to a waiver
by the State of-its immunity from suit; and such immunity could not
be invoked in an ancillary suit subsequently brought against the succes-
sors of the original defendants to enforce the decree.

A decree of the Cireuit Court of the United States, having jurisdietion of
the esuse and in which the State appeared, that a charter exemption
existed in favor of a railroad company by virtve of a contraet within the
meaning of the impairment of obligation clause of the Federal Constitu-
tion is binding upon the State as to the existence and effect of the con-
tract during the period of exemption, and the rule that a decree enjoining
the collection of a tax is not res judicato as to the right to collect for a
subsequent year does not apply.

Neither the Eleventh Amendment nor § 720, Rev. Stat. control a court of
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the United States in administering relief where it is acting in a matfer
ancillary to a decree rendered in a cause over which it had jurisdiction;
nor is a Cirenit Court debarred from enforcing its decree by ancillary suit
in equity restraining improper prosecutions of actions in the state courts
because there is an adequate remedy at law by interposing defenses in
those actions.

The rule that the collection of a tax should not be enjoined unless the
amount admitted to be due is tendered does not apply where the amount
due is for a period not covered by the injunction or affected by the decree.

TEE facts are stated in the opinion.

Mr. W. F. Stevenson for plaintiff in error:

Conferring the powers, rights and privileges of the North-
eastern Railroad Co., upon the Cheraw and Darlington Rail-
road Co. did not confer an exemption from taxation enjoyed
by the former on the latter. Pheniz Ins. Co.v. Tennessee, 161
U. 8. 171, and cases cited; Tucker v. Ferguson, 22 Wall. 527,

The consideration for the alleged contract, to wit, the build-
ing of the road in pursuance of the same, being now admitted
to be a myth, the exemption if granted, was a gratuity and
was repealed by the constitution of 1868, and as only litigated
questions are res judicata in a subsequent suit on the new cause
of action, and as the consideration of the contract and its ex-
istence was not contested in the Pegues case, we are at liberty
to make these questions. There can be no contract without a
consideration and in this case there was no consideration. See
Cooley Const. Lim. § 149, 335; Wisconstn R. R. Co. v. Super-
visors, 93 U. S. 595; Newton v. Comintssioners, 100 U. S. 548.

If there was an exemption it was a mere gratuity which could
be revoked at any time. Section 1, art. ix and §2, art. xii,
Const. 1868, S. Car.; Tomblinson v. Jessup, 15 Wall. 454.

As to res adjudicata, Humphrey v. Pegucs, 16 Wall. 244, de-
cided only one question, that the act conferred all privileges
held by the Northeastern under the acts of 1851 and 1855.

The questions in this case were nof litigated. The road was
not built pursuant to the exemption and therefore there was no
contract and the exemption is repealable. The word “privi-
leges” in a statute making another statute enforceable does not



GUNTER ». ATLANTIC COAST LINE. 275

200 U. S. Argument for Plaintiff in Error.

carry the exemption contained in that statute. Appellant is
not estopped because they might have been litigated. This is
a suit for taxes for different years from those involved in the
Pegucs case. Keokul & . R. Co. v. Missourt, 152 U. 8. 301;
Cromwell v. County of Sac, 94 U. S. 351; Loutsville Railway v.
Wilson, 138 U. 8. 501; Wilmington E. E. Co. v. Alsbrook, 146
U. S. 279; Nesbit v. Riverside, 144 U. 8. 610; Willoughby v.
Railroad Co., 52 8. Car, 172,

The rule in South Carolina is that the question must have
been adjudicated in a former suit in order to estop the parties
from making it in the subsequent proceeding. Henderson v.
Kenner, 1 Rich. Law, 8. Car. 474; Hort v. Botes, 17 8. Car. 35;
Jones v. Massey, 14 S. Car. 307; Duren v. Kee, 41 8. Car. 174;
MecbMakin v. Fowler, 34 S. Car. 286.

The State cannot be estopped by a judgment against its
officers or by any judgment where it has not voluntarily sub-
mitted to the jurisdiction as a result of legislative authority
(except of course in an original proceeding in the United States
Supreme Court), and fo hold that a judgment against two tax
collectors represented by the Attorney General bound the State
so that her attorneys could not be allowed to contend in eourt
for ber rights, would be subjecting every State to the process
of every court which could get personal jurisdiction of her of-
ficers as effectually as if she could be sued in her own name.
Amendment XTI, Const. U. 8.

If Pegues indirectly sued the State, the court was without
jurisdiction and the judgment was no estoppel. Anderson v.
Cave, 49 8. Car. 505. If the State was in privity with the de-
fendant and he was the State’s agent, it was an attempt to do
indirectly what could not be done directly. A judgment
against the agent of a State is not an estoppel as to the sov-
ereign. Uniled States v. Clarke, 8 Pet. 444; The Siren, 7 Wall.
152; The Davts, 10 Wall. 15; Corr v. United States, 98 U. S.
433; Tindal v. Wesley, 167 U. 8. 204.

As to the power of the Aftorney General to waive anything
for the State, see Commissioners v. Rose, 1 Des. 461,
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The Attorney General claimed no right to waive the State’s
rights nor did the legislature accord him that right or ratify
his acts.

There is plain and adequate remedy at law. If the plea of
former adjudication is good, it can be set up as a defense and
fully availed of and the cowrt of equity could not interfere.
Scottish & U. N. Ins. Co. v. Bowland, 196 U. S. 611, and cases
cited; Pennoyer v. McConnaughy, 140 U. 8. 1.

As to the rule that the immunity of a State from suit is so
absolute and unqualified that its officers cannot be sued, see
Re Ayers, 123 U. S. 443; State v. Jumel, 107 U. S. 711; An-
toni v. Greenhow, 107 U. 8. 769; Cunningham v. Railroad Co.,
109 U. 8. 446; Hogood v. Southern, 117 U. S. 52; Osborn v.
Bank, 9 Wheat. 738; Davis v. Gray, 16 Wall. 203; Tomlinson
v. Branch, 15 Wall. 460; Luttlefield v. Webster Co., 101 U. 8.
773; Allen v. Railroad Co., 114 U. 8. 811; Beard v. McComb,
92 U. 8. 831; Poindexter v. Greenhow, 114 U. S, 270.

When the legal remedy is plain and adequate, no injunction
will lie to prevent the collection of taxes. We cite the follow-
ing on this point: United States v. Rickert, 188 U. S. 432; In-
diane Mfg. Co. v. Koehne, 188 U. 3. 681; People’s Not. Bank v.
Marye, 107 Fed. Rep. 570; Douglas v. Stone, 110 Fed. Rep. 812.

As it is admitted that some of the taxes sued for are due,
no injunction can lie in the case, the part that is due not hav-
ing been tendered. Carrington v. First Nat. Bank, 103 Fed.
Rep. 524; West. Un. Tel. Co. v. Missourt, 190 U. 8. 412.

Appellants are merely attorneys for the State, without any
personal interest in the cause and without any intention of
committing any trespass upon the property or rights of the
petitioner, merely prosecuting a suit at law to recover a debt
alleged to be due the State, in which suit all the defenses set
up here by the petitioner may and have been set up. To en-
join all the State’s counsel from proseeuting her suit is to enjoin
the State from so doing, which a cowrt has no power to do.
Chandler v. Diz, 194 U. S. 590; International Postal Supply
Co. v. Bruce, 194 U. S. 601; § 720, Rev. Stat.; Diggs v. il al-
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coft, 4 Branch, 179; Peck v. Jenness, 7 How. 624; Haines v.
Carpenter, 91 U. S. 254; Belknap v. Schild, 161 U. S. 10; Fiits
v. McGee, 172 U. 8. 516. '

As to the contention that although the courts ordinarily
will not enjoin when there is adequate remedy at law, still in
an ancillary proceeding it will be done; an ancillary proceeding
can only be based on a valid adjudication, and, if the original
judgment is not effective against the State and its attorneys,
the ancillary proceedings will not be effective either.

My. Theodore Q. Barker and Mr. P. A. Willcox with whom
Mr. J. T. Barron was on the brief, for appellee.

Mg. JusTice WaHITE delivered the opinion of the court.

Before analyzing the facts particularly bearing upon the legal
questions for decision, in order to a comprehension of those
questions we summarize in their chronological order matters
which are undisputed concerning the origin and development
of this eontroversy.

The legislature of South Carolina in 1855 exempted the cap-
ital stock and property of the Northeastern Railroad Company
from all taxation during its charter existence. In 1849 the
Cheraw and Darlington Railroad Company was chartered by
legislative act, and by an amendment to the charter, adopted
in 1863, the last-named company was endowed with all the
powers, rights and privileges granted by the charter of the
Northeastern Railroad Company; it being besides provided
that the charter should not be subject to the provisions of a
general law, reserving the right to repeal, alter and amend, ex-
cept where otherwise specially provided.

Under the assumed authority of a law of South Carolina,
providing for the assessment and taxation of property, passed
in 1868 (14 S. Car. Stat. 27-67), the Cheraw and Darlington
Railroad was assessed in the counties of Darlington and Ches-
terfield, through which the road ran. It became the duty of
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the respective treasurers of the counties named to collect the
state and county taxes on the assessment thus made, and they
proceeded so to do. Thereupon, in 1870, Thomas E. B. Pegues,
a citizen of Mississippi, a stockholder of the Cheraw and Dar-
lington Railroad, filed his bill in the Circuit Court of the United
States for the District of South Carolina against the Cheraw
and Darlington Railroad Company and the treasurers of Dar-
lington and Chesterfield counties, seeking to enjoin the corpor-
ation from paying and the county treasurers from collecting
the taxes referred to. The ground stated for the relief prayed
was that the taxes in question impaired the obligation of the
charter eontract of exemption, and were, therefore, repugnant
to the Constitution of the United States. Various provisions
of a law of South Carolina, adopted in 1870, as an amendment
to the act of 1868 under which the taxes were levied, restrict-
ing the right of the corporation to resist the collection of taxes,
or to recover back an illegal tax, if paid, were alleged as justify-
ing the interposition of a court of equity. An injunction pen-
dente lite was allowed, restraining the collection of the disputed
taxes. By its answer the corporation admitted the averments
of the bill. A joint answer was filed for the two county freas-
urers, signed by ‘“The Attorney General for the State of South
Carolina, for defendants.” This answer admitted the assess-
ment, the steps taken to collect the taxes and asserted their
validity, and denied the existence of the alleged contract of ex-
emption. It was averred thaf if such an exemption ever ex-
isted it was subject to the legislative power to repeal, alter and
amend, and such repeal was alleged to have been operated by
constitutional and legislative provisions, which were referred
to. Jurisdiction of the court, in equity, was challenged on the
ground that there was an adequate remedy at law. A final
decree passed in favor of the complainant, recognizing the al-
leged exemption and perpetuating the injunction. An appeal
was prosecuted to this court. The cause was decided at the
December term, 1872. It was held that there was a contract
of exemption, which would be impaired by enforcing the taxes
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complained of, and hence the decree below was affirmed.
Humphrey v. Pegues, 16 Wall. 244.

For at least twenty-five years following the decision in the
Pegues case no attempt was made to tax the property of the
Cheraw and Darlington Railroad Company. In the year 1897
an act was passed, directing the Attorney General to proceed
to test the right of any railroad company to exemption, and
under this act that official sued the Cheraw and Darlington
Railroad Company to recover one hundred and thirty-four
thousand dollars, the sum of taxes, penalties and interest for a
period of twenty years, on the alleged ground that the company
had been mistakenly treated as having a contract of exemption.
The Supreme Court of the State, however, without passing upon
the question of exemption, decided that the right to recover
did not obtain, because in any event an assessment against the
railroad as provided by law was a prerequisite to the levy and
collection of taxes.

From a statement made in the argument of counsel it is to
be deduced that during the year 1898 the capital stock and
property of the Cheraw and Darlington Railroad Company was
acquired by the Atlantic Coast Line Railroad Company of
South Carolina, and as the result of a charter granted to that
company by the State of South Carolina, in 1898, it is conceded
that the property formerly belonging to the Cheraw and Dar-
lington Railroad Company became taxable, and that the State
has since that time levied and collected the taxes due on the
property. It is, moreover, conceded that the appellee on this
record, the Atlantic Coast Line Railroad Company, a Virginia
corporation, acquired, in 1900, the property of the Cheraw and
Darlington Railroad Company, as the successor of the South
Carolina corporation which bore the same name.

In the year 1900 an act was passed in South Carolina, pro-
viding for the assessment for taxation of railroad property
“which has been off the tax books for the years in which they
have been off the books, and to fix the time when such taxes
shall become due, and for the collection thereof.” The act
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created a board to make the assessment t¢ which it referred,
limited the taxes to be imposed to ten years back, provided
that the assessment made by the board should be put upon the
rolls separately for each of the back years, and that there should
be levied upon such assessment state and county faxes for the
years to which the back assessment related. The act caused
the taxes for which it provided to become a lien against the
property upon which they might bear, and directed a certifica-
tion of the taxes as assessed and levied to the respective county
treasurers, and made it their duty to colleet the same. To
this end such treasurers were directed to make a demand for
payment upon the company in whose name the assessment was
made, or, if it was found that the property assessed was‘“in the
control of another company, demand shall be made of the com-
pany . . . in possession of the property.” By the act,
in addition, the Attorney General was directed, if the back
taxes assessed were not paid within sixty days after demand,
to bring a suif in the name of the State, with the codperation
of such counsel as the counties might employ, to enforce the
collection of the back taxes against the company in whose name
they were assessed or against the company found in possession
of the property assessed.

A meeting of the board appo'nted by this act was called in
May, 1900, by the Secretary of State, for the purpose of as-
sessing the property formerly belonging to the Cheraw and
Darlington Railroad Company, and in the control and posses-
sion of the Atlantic Coast Line Railroad for a period of ten
years back from 1898, on the ground that during such period
the property in question had not been taxed for state or county
purposes. The Atlantic Coast Line Railroad Company ap-
peared and protested against the proposed assessment. 1In the
protest it directed the attention of the board to the exemption
act, to the injunction granted and the decree rendered and af-
firmed by this court in the Pegues case. The board overruled
the protest and valued the property of the Cheraw and Dar-
lington Railroad Company for a period of ten years back from
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1898 inclusive. The valuation so made was certified to the,
officials of the counties of Chesterfield, Darlington and Florence
respectively, these three counties embracing the terrifory in-
cluded in the counties of Chesterfield and Darlington at the
time the decree was rendered in the Pegues case. The state
and county taxes or the years covered by the assessments
were placed upon the rolls, and the taxes were certified for col-
lection to the county treasurers. These officers demanded pay-
ment of the Atlantic Coast Line Railroad, as the company in
possession and control of the property taxed. The company
refusing to pay, the Attorney General of the State of South
Carolina and counsel associated with him commenced, in the
Common Pleas Court in the respective counties, actions in the
name of the State to enforce payment against the Cheraw and
Darlington Railroad Company and the Atlantic Coast Line
Railroad Company, as the corporation in possession of the
property. Thereupon the Atlantic Coast Line Railroad Com-
pany, alleging itself to be a citizen of Virginia, commenced, in
the Circuit Court of the United States for the District of South
Carolina, the proceeding which is mow before us against the
Attorney General of the State, the counsel associated with him
in the suits above referred to, and the treasurers of Chester-
field, Darlington and Florence Counties. The petition which
initiated the proceeding was filed as ancillary to the original
Pegues case, and was entitled and numbered as of that cause.
It referred to the prior proceedings in the cause, including the
perpetual injunction therein issued, and to the decree of this
court which affirmed the same. If alleged the assessment of
back taxes as above stated, the asserted lien resulting there-
from, the demand of payment and the suits brought to enforce
payment, and charged that each and all of the acts done con-
cerning the said assessment of the back taxes, including the
bringing of the actions in the state court, were in direct viola~
tion and disregard of the injunction previously issued. The
prayer was that the petitioner as successor in interest of Pegues
be protected in the rights and privileges adjudged in the Pegues

H
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. case, and be accorded the benefit of the injunction issued in that
case, and to that end that the Attorney General of the State
and his associate counsel be enjoined from further prosecution
of the actions commenced in the state courts in the name of
the State to enforce payment of the taxes, and that the respec-
tive county treasurers be enjoined from any further attempt to
collect such taxes. .

A preliminary injunction was granted, restraining the Attor-
ney General and his associate counsel from further prosecuting
the actions brought in the state court, and also restraining the
county treasurers from further proceeding to collect the taxes.
In response to a rule to show cause why the preliminary in-
junction should not be made perpetual the defendants answered,
denying the right to the relief prayed upon grounds which, as
far as now material, we shall hereafter state and consider.
After hearing on petition and answers, accompanied by affida-
vits or admissions establishing the facts to be as we have pre-
viously stated them, a final decree was entered, perpetuating
the preliminary injunection. Subsequently the court, reciting
that its attention had been directed to the fact that its decree
was interpreted as restraining the prosecution of suits for any
tax which might have accrued from the eighteenth day of July,
1898, when the exemption had been surrendered, modified its
decree so as to exclude from the operation of the injunction
any aet of the defendants looking to the collection, “by suit
or otherwise, of any sum or sums of money which may be due
or charged for taxes on said property of the Cheraw and Dar-
lington Railroad Company after said eighteenth day of July,
1898, at which date it was admitted in argument the exemption
established in Pegues v. Humphreys was smrrendered.” This
appeal was then taken.

Although the errors assigned on the record are seventeen in
number, in the argument at bar but six contentions were relied
upon, and we shall therefore confine ourselves to their consid-
eration.

All the propositions involved in the assignments will be dis-
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posed of by determining first, whether all the defendants on
this record, including the State through its Attorney General,
were parties or privies to the decree in the Pegues case; second,
if they were, whether the decree in that case concluded against
them the want of power to impose or collect the taxes in con-
troversy; and, third, if it did so conclude them, whether the
court below erred in granting the relief which it awarded.

First. We at once treat as undoubted the right of the At-
lantic Coast Line Railroad Company to the benefits of the de-
cree in the Pegues case, since it is conceded in the argument at
bar that that company, as the successor to the rights of Pegues,
is entitled to the protection of the original decree rendered in
his favor.

On the face of the record in the Pegues case, the nominal
defendants were the treasurers of the counties of Chesterfield
and Darlington, in which counties the property of the railroad
was situated. Those now holding the office of treasurer in each
of the named counties are among the parties on this record,
with the addition of the treasurer of Florence County, which
county, as we have stated, consists of territory embraced in
Chesterfield or Darlington County at the time of the entry of
the Pegues decree. That under these circumstances the de-
fendant treasurers, as the successors in office of the officials
who were parties to the Pegues case, are privies to that decree,
is established, Prout v. Starr, 188 U. S. 537, 544.

In deciding whether the State and its Attorney General were
privies to the Pegues decree, some elementary propositions
must be borne in mind:

a. In view of the prohibitions of the Eleventh Amendment
to the Constitution of the United States, a State, without its
consent, may not be sued by an individual in a Cireuit Court
of the United States.

b. A suit against state officers to enjoin them from enforcing
a tax alleged to be in violation of the Constitution of the Uni-
ted States is not a suit against a State within the prohibition
of the Eleventh Amendment. The doctrine announced in
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many previous cases on the subject was stated by Mr. Justice
Harlan, delivering the opinion of the court in Smyth v. Ames,
169 U. 8. 466, wherein, after holding that a suit against officers
to prevent the doing of acts authorized by a state statute was
not, necessarily a suit against the State, or within the prohibi-
tions of the Eleventh Amendment, it was said (pp. 518, 519):

“It is the settled doctrine of this court that a suit against
individuals for the purpose of preventing them as officers of a
State from enforcing an unconstitutional enactment o the in-
jury of the rights of the plaintiff, is not a suit against the State
within the meaning of that Amendment.”

And the subject was reviewed and restated in Prout v. Starr,
188 U. 8. 537.

¢. Although a State may not be sued without its consent,
such immunity is a privilege which may be waived, and hence
where a State voluntarily becomes a party to a cause and sub-
mits its rights for judicial determination, it will be bound
thereby and cannot escape the result of its own voluntary act
by invoking the prohibitions of the Eleventh Amendment.
Clark v. Barnard, 108 U. S. 436, 447.

As, then, the State was not a party eo nomine in the Pegues
case and as, although the suit was against officers it was not
for that reason alone a suit against the State, it must follow
that the ascertainment of whether the State was a party to
that cause depends upon determining whether the taxing of-
ficers who were the nominal defendants were endowed by the
State with the power, in a suit brought against them assailing
the validity of taxes levied, to represent the State in the con-
troversy so as to conclusively establish the rights of the State
against the plaintiff if decree passed against him, and on the
other hand to establish as against the State the rights of the
plaintiff in that cause if decree passed in his favor. Thus the
inquiry reduces itself to this: Did the State of South Carolina
become, in substance and effect, a party to the Pegues case?
In other words, did the State, through the authority which it
had conferred upon the defendant officers, voluntarily submift



GUNTER ». ATLANTIC COAST LINE. 285
200 U. 8. Opinion of the Court.

to judicial determination the question raised in the Pegues case
concerning the alleged limitation of the taxing power of ths
State, arising from the contract on that subject which was as-
serted in that case?

As a prelude to the consideration of the question just stated,
it is well to determine at once the interest which the State had
in the controversy which was represented by the county freas-
urers who were the nominal defendants in the Pegues case.
Coming to do so, it is plain that the controversy which that
suit involved was one in which the State was directly interested,
since the officers who were the nominal defendants were charged
by the state law, not only with the duty of collecting the county
but also the state taxes, the validity of which was assailed on
grounds which challenged the power of the State to impose
any tax upon the property of the corporation during the ex-
istence of its eharter. The officers were, therefore, in a sense,
state officers, charged with the performance of a duty imposed
for the benefit of the State. And that those officers were con-
sidered as being pro hac vice state officers, for the purposes of
the controversy which the Pegues case involved, is shown by
the statement of the case made by this court in delivering its
opinion affirming the decree. Thus it was said (16 Wall. 245,
246):

“These different enactments above mentioned being in force,
the state officers of counties in South Carolina, where the Che-
raw and Darlington Railroad was situate, acting under the
authority of the legislature of the State, imposed cerfain taxes
on the stock and property of that company, and were proceed-
ing to enforce payment of them, when one Pegues, a stock-
holder in Mississippi, filed a bill in the court below, praying an
injunetion to restrain the collection.”

The question, then, is narrowed to this: Were the officers
endowed with authority to stand in judgment for the State in
suits brought against such officers wherein the validity of the
taxes was assailed?

The law of South Carolina under which the taxes were levied
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was adopted in 1868. Now, by section 137 of that act (14
3. Car, Stat, 65), the county anditors and county treasurers were
authorized to employ counsel, and the counties were made li-
able for the fees of such counsel as well as for any damages
which might be awarded against such officials, resulting from
a defense made by them of any action prosecuted against the
officials “‘for performing or attempting to perform any duty
enjoined upon them by this act, the result of which action will
‘affect the interests of the county,if decided in favor of the
plaintiff in such action.” It follows from this provision that
where a suit was brought against a county treasurer in respect
to county taxes, that official was empowered to represent the
county for the purpose of the defense of its interest, and a judg-
ment rendered against such official was therefore made binding
upon the county. It was further provided in the section that
“if the State be interested in the revenue in said action, the
county auditor shall, immediately upon the commencement of
said action, inform the Auditor of State of its commencement,
of the alleged cause thereof, and the Auditor of State shall sub-
mit the same to the Attorney General, who shall defend said
action for and on behalf of the State.”

We see no escape from the conclusion that the provision last
quoted, where suit was brought concerning state taxes, made a
county treasurer, who was the state tax collector, an agent for
the State and empowered him, “for and on behalf of the State,”
to defend the suit, and required him, in order fully to protect
the interests of the State, to be represented by the highest law
officer of the State, the Attorney General. And the power,
which we think the section referred to conferred upon the
county officers to represent the State in suits or aetions, is
moreover persuasively indicated by a consideration of the act
of 1870, amending in certain particulars the act of 1868. 14 S.
Car. Stat. 366. Substantially, that amendment, whilst forbid-
ding the taxpayer from enjoining the collection of taxes, cre-
ated a remedial system, by which questions of asserted illegality
were to be examined by the state auditor, and, where that of-
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ficial disallowed the claim of illegality, made it the duty of the
taxpayer to pay, and, subject to certain conditions, gave a
right of action to recover back the money paid. And by sec-
tion 8, where such an action was brought, it was made.*“ the
duty of the Attorney General of the State to defend any suit
or proceedings against any tax collector or other officer who
shall be sued for moneys collected, or property levied on, or
sold on account of any tax, when the state auditor shall have
ordered such collector to proceed in the collection of any such
tax, . . . and any judgment against such collector or of-
ficer, finally recovered, shall be paid in the manner provided
in section 81 of the act to provide for the assessment and tax-
ation of the property aforesaid "—that is, section 81 of the act
of 1868. Now, by that section, where a judgment passed
against a county official concerning state taxes which had been
paid, the State was in effect made liable for the amount of the
judgment. Thus, in such a case, as in cases provided for in
section 137 of the act of 1868, the State through its officials
was made the real defendant.

If there were doubt—which we think there is not—as to the
construction which we give to the act of 1868, that doubt is
entively dispelled by a consideration of the contemporaneous
interpretation given to the act by the officials charged with its
execution, by the view which this court took as to the real
party in interest on the record in the Pegues case, and by the
action as well as non-action which followed the decision of that
case by the state government in all its departments through a
long period of years.

The answer in the Pegues case, which denied the existence
of the alleged contract of exemption and asserted the existing
and continuing power of the State to tax, was signed, for the
defendants, by the Atforney General of South Carolina, who
also, in his official capacity, verified such pleading. The word
“defendants” cannot be construed as implying any other than
the county officers empowered to represent the State)without
imputing to the Attorney General a failure to discharge the
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duty directly imposed upon him by the State. This must re-
sult from the command of the statute, that he should defend
the suit, the state revenue being concerned, not merely for the
county officers, but “for and on behalf of the State,” a com-
mand which would have been wholly disregarded if the appear-
ance of the Attorney General be treated as having been made
solely for the purpose of representing the defendants as indi-
viduals. And subsequent events show that the highest law
officer of the State, when he filed the answer for the defendants
in the Pegues case, intended that answer to be what the statute
caused it to be, that is, an answer for the defendants standing
upon the record, for and in behalf of the State, in defense of
the right of the State to collect the taxes. When the appeal
was prosecuted from the final decree perpetually enjoining the
officials who were named as the defendants (and, as we have
seen, their successors in office) from any attempt in the future
to collect a tax upon the property of the Cheraw and Darling-
ton Railroad Company, such appeal was prayed by the same
counsel who had signed the answer as Attorney General of the
State, and who, upon the expiration of his term of office, was
retained by his successor in office and the Governor of the State
(as shown by an official report made to the legislature of the
State) to prosecute the appeal and ““ to appear in behalf of the
State.” And when the appeal was heard in this court a printed
argument was signed, not only by the counsel thus retained on
behalf of the State by the Governor and the Attorney General,
but also by the then incumbent of the office of Attorney Gen-
eral of the State. That this court, in deciding the appeal in
the Pegues case, considered that the State was the real party
appellant, is shown by the opinion, where it was said (16 Wall.
p. 247):

“The State contends that the privileges thus granted were
limited to those conferred upon the Northeastern by its original
charter or act of incorporation, passed in 1851.”

When to all these conclusive considerat.ons there is added the
fact that we have not been referred to any legislative action
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repudiating the conduct of the Governor and the Attorney Gen-
eral in the defense of the Pegues suit for and on behalf of the
State, and when besides we take into account the failure of the
state government in all its departments, for more than twenty-
five years following the decision of the Pegues case, to assert any
right to tax in conflict with the contract exemption which the
Pegues decree sustained, the binding efficacy of the decree in
that case upon the State of South Carolina seems to us beyond
the reach of serious controversy. Indeed, we are not left to
conjecture that the inaction of the State was the result of what
was deemed to be the conclusive effect on the State of the
Pegues decree, since it is shown that in one or two instances
after the decree was rendered where preliminary steps were
taken by the taxing officials of the State to impose taxes on
the property of the railroad, such efforts were at once aban-
doned in consequence of the advice of Attorneys General of
the State that the decree in the Pegues case was conclusive and
the property could not be taxed.

Concluding, &s we do from the terms of the act of 1868, that
the officers who were named as defendants in the Pegues case
were, for the purpose of that litigation, the agents voluntarily
appointed by the State to defend its rights and submit them to
judicial determination, we content ourselves with saying that
it is unnecessary to review the case of State v. Corbin, 16 S. Car.
533, and other decisions of the Supreme Court of South Caro-
lina, pressed upon our attention, since those cases did not in-
volve the statute of 1868 or statutes of like import. And,
moreover, we must not be understood as holding that other
provisions of the law of South Carolina, relied upon in argu-
ment, would be inadequate to bind the State by the action of
its Attorney General, if the provisions of the act of 1868 did
not exist. Into that consideration we have not entered.

Second. The State of South Carolina and its Attorney Gen-
eral, and his associate counsel, as the agents of the State, be-
ing, therefore, privies to and bound by the decree in the Pegues
case, we must determine what was concluded by that decree.

VOL. ¢cC—i9
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That the issue in the case was the existence of a charter ex-
emption from taxation in favor of the Cheraw and Darlington
Railroad Company, and the consequent want of power of the
State to tax the property of the railroad during the continuance
of the exemption, is obvious, And that the decree rendered
in the eause established the exemption embraced in the issues
is also obvious. 'This being true, it unquestionably follows that
the decree established as to the parties and their privies the
very question in issue in this proceeding. Escape from this
inevitable result is sought to be accomplished by several prop-
ositions, all of which we think are unsound.

a. The complaint in the Pegues case, it is said, mistakenly
averred that the Cheraw and Darlington Railroad had not been
built at the time the amendment of the charter was made which
gave the exemption relied upon, and as this, it is asserted, was
not traversed by the answer filed in the case by the Attorney
General it was consequently erroneously assumed to be true in
fact, and the decree, it is argued, was based upon such assump-
tion. From this the contention is that if the truth had been
established a different decree would have been rendered, be-
cause no consideration for the grant of exemption would then
have appeared. But, even granting the premise, the deduction
is unsound. To admit it would destroy the effect of the thing
adjudged, resulting from the decree in the Pegues case, since
all defenses then existing to the asserted right of exemption,
whether brought to the attention of the court or waived, were
foreclosed by the decree. United Siates v. California & Oregon
Land Co., 192 U. 8. 3855; Fayerweather v. Ritch, 195 U. 8. 276,
300 ef seq., and cases cited. And although it be conceded for
the sake of argument that the doctrine of res judicata, as an-
nounced in rulings of the Supreme Court of South Carolina,
lends support to the contention made, our duty is to give to the
decree of the Circuit Court of the United States in the Pegues
case the force and effect to which it is entitled under the prin-
ciples of res judicata as settled by this court, especially in view
of the fact that the controversy in the Pegues case involved
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rights protected by the Constitution of the United States.
Deposit Bank v. Frankfort, 191 U. 8. 499.

b. It is urged that as the taxes, the collection of which the
court enjoined, were not for the same years as were the taxes
with which the Pegues case was concerned, the Pegues decree
was, therefore, not res judicaia, because it related to a different
cause of action. This rests upon the assumption that a decree
enjoining the collection of a tax for one year can never be the
thing adjudged as to the right to collect taxes of a subsequent
vear. But the proposition entirely disregards the fact that the
decree in the Pegues case, enjoining the collection of the taxes
in controversy in that case, was rested upon the ground that
there was a contract protected from impairment by the Con-
stitution of the United States which was as controlling on fu-
ture taxes as it was upon the particular taxes to which the
Pegues suit related. The contention, therefore, simply asserts
that a contract right of exemption was beyond the pale of ju-
dicial protection, because rights under such contract could
never be sanctioned by final judicial action. Besides, the prop-
osition is not open to controversy. New Orleans v. Citizens’
Bank, 167 U. 8. 371; Deposit Bank v. Fronkfort, supra.

Third. It is insisted that the court below had no power to
restrain the Attorney General of South Carolina and the coun-
sel associated with him from prosecuting in the state courts
actions authorized by the laws of the State, and hence that
the court erred in awarding an injunction against said officers.
Support for the proposition is rested upon the terms of the
Eleventh Amendment and the provisions of section 720 of the
Reviged Statutes, forbidding the granting of a writ by any
court of the United States to stay proceedings in any court of
a State, except in cases where such injunetion may be author- -
ized by any law relating to proceedings in bankruptcy. The
soundness of the doctrine relied upon is undoubted. In re
Ayers, 123 U. S. 443; Fiits v. McGhee, 172 U. 8. 516. The
difficulty is that the doctrine is inapplicable to this case. Sec-
tion 720 of the Revised Statutes was originally adopted in
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1793, whilst the Eleventh Amendment was in process of for-
mation in Congress for submission to the States, and long, there-
fore, before the ratification of that Amendment. The restric-
tions embodied in the section were, therefore, but a partial
accomplishment of the more comprehensive result effectuated
by the prohibitions of the Eleventh Amendment. Both the
statute and the amendment relate to the power of courts of
the United States to deal, against the will and consent of a
State, with controversies between it and individuals. None
of the prohibitions, therefore, of the Amendment or of the stat-
ute relate to the power of a Federal court to administer relief
in causes where jurisdiction as to a State and its officers has
been aequired as a result of the voluntary aetion of the State
in submitting its rights to judicial determination. To con-
found the two classes of cases is but to overlook the distinetion
which exists between the power of a court to deal with a sub-
ject over which it has jurisdietion and its want of authority to
entertain a confroversy as to which jurisdiction is nof pos-
sessed. From this it follows that, as in the Pegues case, the
court had acquired jurisdiction with the assent of the State of
South Carolina, to determine as to it the controversy presented
in that case, the right of the court to administer relief, to make
its decree effective, cannot be measured by constitutional or
statutory provisions relating to original proceedings where ju-
risdiction over the controversy did not obtain. In other words,
the proposition relied upon is disposed of by the conclusion
which we have previously expressed concerning the persons
who were parties and privies to the decree rendered in the
Pegues case. Indeed, the proposition that the Eleventh Amend-
ment, or section 720 of the Revised Statutes, control a court
of the United States in administering relief, although the court
was acting in a matter ancillary to a decree rendered in a cause
over which it had jurisdiction, is not open for discussion.
Dietzsch v. Huidekoper, 103 U. S, 494; Prout v, Starr, 188 U. 8.
537; Julion v. Ceniral Trust Co., 193 U. 8. 93, 112.

And this reasoning disposes of the contention that the court
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below erred in enforcing its prior decree because there was ade-
quate remedy at law, by interposing a defense in the state
courts to the actions brought by the Attorney General. That
question was foreclosed by the decree in the Pegues case. So
also does the reasoning dispose of the assertion that because a
part of the tax for the year 1898 may have been due, therefore
tender should have been made before invoking the power of
the court to protect its jurisdiction and enforce the prior de-
cree. The amendment of the decree made by the court elimi-
nated from the controversy all question concerning the portion
of the tax not covered by the decree in the Pegues case. Hav-
ing aequired by that decree a right which the petitioner was
entitled to enforce, whatever might have been the rule of tender
as applied to other cases, that rule could not rightly be invoked
to deprive the court below as a court of equity of the power
to protect the petitioner in the enjoyment of rights previously

secured under a deeree of the court.
Affirmed.
Mg, Justice Brown dissents.

CARFER, SHERIFF, v. CALDWELL.

APPEAL: FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE NORTHERN DISTRICT OF WEST VIRGINIA.

No. 360, Submitted January 8§, 1806.—Decided January 22, 1906,

As the jurisdietion of courts of the United States to issue writs of habeas
corpus is limited to cases of persons alleged to be restrained of their kib-
erty in violation of the Constitution or of some law or treaty of the United
States, and cases arising under the law of nations, a Cireuit Court can-
not. issue the writ to release a eifizen from imprisonment by another
citizen of the State merely because the imprisonment is illegal.

The objection of a person committed for contempt, for refusing to appear be-
fore a legislative committee, that the subject which it had been appointed
to investigate was not within the jurisdiction of the legislature, under
a provision in the state constitution, that neither the legislative, executive
nor judicial departments should exereise powers belonging to either of the
others, does not present any question under the due proeess clause of the
Fourteenth Amendment.



